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INJURY IN BATTLE AS COVERED 
BY ACCIDENT INSURANCE POLICY 


The case of Great Southern Life Ins. Co. 
vy. Churchwell (Okla., 216 Pac. 676, 28 A. 
L. R. 97), holds that the death of an in- 
sured, caused by being struck. by an enemy 
bullet while engaged in battle, resulted 
from bodily injury sustained and effected 
directly through external; violent and acci- 
dental means, within the terms of an acci- 
dent insurance policy. 

This case and the case of State Life Ins. 
Co. v. Allison (269 Fed. 93, C. C. A.) hold 
that, though the means whereby a personal 
injury or death is caused were put into 
operation with the design or intention of 
killing or injuring one or more persons, if 
chance determines what particular person 
or persons are injured or killed in conse- 
quenee of the use of those means, as to a 
person so injured or killed, without his 
fault. consent or co-operation, such means 
are to be regarded as accidental within the 
meaning of the policy. 

The first case mentioned goes on to quote 
with approval from the latter case as fol- 
lows: ‘‘Of the millions of Americans who 
served as soldiers in the war with Ger- 
many, comparatively few were wounded or 
killed in battle. Battle casualty lists, in a 
great measure at least, disclosed results of 
the chances of war. Whether the injury or 
death of a particular soldier is a conse- 
quence of his participation in a battle or- 
dinarily depends on h's happening te be or 
not to be in the path of a missile of war. It 
cannot well be said that the wounding or 
killing of any particular soldier belonging 
to a foree going into battle is so far a 
natural and to-be-expected consequence of 
his so being exposed to danger as to pre- 
vent a casualty happening to him properly 


being regarded as within the category of 
accidents.’ 

In the Allison case the insured was an 
American soldier and was killed by a piece 
of shrapnel from an exploded shell during 
battle. It was held that his death was 
effected directly through external, violent 
and accidental means. The court called 
attention to the fact that the hazards inci- 
dent to many lawful employments, other 
than war, are such that it is expected that 
some of those engaged therein will be in- 
jured or killed, and stated that while it 
was to be expected that some of the sol- 
diers engaged in the military operation, in 
which the insured was taking part when 
he was killed, would be injured or killed, 
it was not to be denied that it was by 
chance that the insured’s person was in the 
path of the piece of shrapnel which caused 
his death, and that it was the soldier who 
was the victim of the stray missile. In this 
case a doubt existed as to whether the 
shrapnel which killed the insured came 
from a German shell or from an Allied 
shell. It appears that no importance was 
attached to this fact by the court in reach- 
ing its conclusion. 


In Interstate Business Men’s Accident 
Association. v. Lester (168 C. C. A. 309, 257 
Fed. 225, Certiorari denied in 250 U. S. 
662, 63 L. Ed. 1195, 40 Sup. Court 11), the 
insured was a doctor and a member of the 
Medical Corps, and was with a detachment 
of the National Guard which had been sent 
out to reconnoiter and resist strikes in a 
mining locality. He was shot while observ- 
ing some men. with his field glasses. It was 
held that his death was accidental within 
the meaning of the policy. The defendant 
contended that the doctor’s death, which 
resulted from the wound, was not acci- 
dental, because he knowingly and con- 
scientiously exposed himself to the very 
hazard which caused his death, and must 
have contemplated such a result as a nat- 
ural and probable consequence of the serv- 
ice in which he engaged. It was insisted 











256 


CENTRAL LAW JOURNAL 


No. 15 





that, to be accidental within the meaning 
of the policy, the result must have been 
unforeseen and unexpected. Touching 
upon these contentions the court said: 

‘‘We do not regard this view as sound, 
either in law or upon principle. Persons 
protected by accident insurance may incur 
conscientiously hazards which may result 
in their injury or death without forfeiting 
the insurance, unless the policy expressly 
excepts the hazard. In the course of life 
men are constantly required to pass into 
environments of greatly increased hazards. 
They may do that knowingly, and, if in- 
jury or death results, it does not forfeit 
their insurance, unless they do something 
which directly and immediately contributes 
to produce the act from which their death 
or injury results.’’ 

A ease holding contrary to the cases 
above mentioned is Martin v. People’s Mu- 
tual Life Insurance Company (Ark. 223 
S. W. 389, 11 A. L. R. 1111), which holds 
that a wound received by a soldier in battle 
by the explosion of an enemy’s shell is not 
the result of an accident within the mean- 
ing of an insurance policy. This court 
holds that the means which produce the in- 
jury must be something unforeseen, unex- 
pected, and unusual at the time it occurred. 
The court declared that .if the words as 
used in the policy are to be understood in 
their plain and ordinary meaning, they in- 
elude injury from an unexpected event 
which happens as by chance, or which oe- 
curs without the agency of the insured. In 
this case the court held that the injury 
took place according to the usual course of 
things: ‘‘It is true the insured became a 
soldier in the United States Army by rea- 
son of the draft law after the United States 
had engaged in the war with Germany; but 
the two armies voluntarily engaged in bat- 
tle, and there was a mutual design to kill 
and injure as many of the enemy as pos- 
sible.’’ 





NOTES OF IMPORTANT DECISIONS 


STATUTE EXEMPTING MINORS FROM 
OBTAINING HUNTER’S LICENSE INVALID. 
—A statute requiring a license to hunt or fish 
which excepts minors from such requirement, 
is held by the Minnesota Supreme Court, in 
State ex rel. v. Erickson, 198 N. W. 1000, to 
be unconstitutional as class legislation. Rela- 
tive to this question the court said: 

“It is competent for the Legislature to reg- 
ulate hunting and trapping within the state. 
Dunnell, Minn. Dig. § 3932 et seq. By section 
28 those under 21 are given the privilege of 
hunting and trapping without a license. Others 
must have a license. Persons under 21, as 
we all know, hunt and trap. The effect of the 
legislation is to givé to a class large in num- 
bers a privilege not accorded to others whose 
position is different only because of a differ- 
ence in age. The fact of a difference in age has 
no substantial relation to the subject-matter of 
the legislation. 


“The propriety of a classification is prima- 
rily, and largely, for the Legislature. It is pre- 
sented with a practical question. Presumably 
it has competent knowledge, has sought and 
acquired information if necessary of the facts 
material to the classification which it uses. 
Courts defer to the legislative view. That the 
legislation may not be theoretically perfect or 
reach the evil to the extent which it might does 
not make it objectionable. These are well-rec- 
ognized general principles applicable to legis- 
lation. Patsone v. Pennsylvania, 232 U. S. 138, 
34 Sup. Ct. 281, 58 L. Ed. 539, and cases cited: 
Seamer v. Great N. Ry. Co., 142 Minn. 376, 172 
N. W. 765, and cases cited; Dunnell, Minn. Dig. 
& Supp. §§ 1668-1675. We note, as involving 
regulations or licenses as to the taking of game, 
though not otherwise particularly in point, 
Harper v. Galloway, 58 Fla. 255, 51, South. 226, 
26 L. R. A. (N. S.) 794, 19 Ann. Cas. 235; 
Lewis v. State, 110 Ark. 204, 161 S. W. 154; 
Jonesboro, etc., v. Adams, 117 Ark. 54, 174 S. 
W. 527. The statute is a police regulation in- 
tended to benefit the people of the state through 
the regulation of the taking and destruction of 
wild animals. A classification based upon age 
is proper if for the benefit or protection of those 
so classified or for the protection of the public 
because of them. State v. Rosenfield, 111 Minn. 


301, 126 N. W. 1068, 29 L. R. A. (N. S.) 331, 


137 Am. St. Rep. 557. The object of the excep- 
tion is not the protection of minors or the 
protection of others against minors. Its pur- 
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pose is to grant a favor or privilege to the con- 
siderable number of minors, simply because they 
are minors, who compete in hunting and trap- 
ping with adults. The basis of the classifica- 
tion is arbitrary, and is without substantial 
relation to the general purpose of the act. It 
is unconstitutional as class legislation.” 


RAILROAD EMPLOYEE HANDLING MAIL 
ENGAGED IN INTERSTATE COMMERCE.— 
The Court of Civil Appeals of Texas, in Mis- 
souri Pac. R. Co. v. Baldwin, 261 S. W. 418, 
holds that one employed in handling mail 
transported in interstate commerce, and in- 
jured while unloading it at its destination, is 
injured while engaged in interstate commerce 
within federal Employers’ Liability Act. 


A part of the court’s opinion is as follows: 


“In support of the contention it is urged 
that United States mail was not the subject 
of ‘commerce’ within the meaning of the 
statute, and that, if it was, it appeared in this 
instance that the interstate transportation of 
the mail ‘had come to an end.’ The contention 
is overruled. It has been held repeatedly, and 
we think correctly, ‘that,’ quoting from the 
opinion of the court in Zenz v. Industrial Acci- 
dent Commission, 176 Cal. 304, 168 Pac. 364, 
L. R. A. 1918D, 423, ‘the transportation of mail 
between different states and territories is inter- 
state commerce.’ And see note to Ry. Co. v. 
Industrial Accident Commission, 10 A. L. R. 
1181, 1233, and Lynch v. Ry. Co., 227 Mass. 123, 
116 N. E. 401, L. R. A. 1918D, 419, where the 
court said: ‘It cannot be doubted that the 
transportation of mail stands upon the same 
footing as the transportation of freight, bag- 
gage or other commodities.’ And we think it 
is as well settled that an employe of a com- 
mon carrier engaged in unloading freight 
which his employer has transported from one 
state to another is employed in interstate com- 
merce within the meaning of the act. Cox v. 
Ry. Co., 111 Tex. 8, 222 S. W. 964; Hines v. 
Wicks (Tex. Civ. App.) 220 S. W. 581; Ry. Co. 
v. Industrial Accident Commission, 251 U. S. 
259, 40 Sup. Ct. 130, 64 L. Ed. 258, 10 A. L. 
R. 1181; and cases cited above. If, however, 
we agree with appellant that the testimony did 
not show that it was engaged,.and that ap- 
pellee was employed by it, in interstate com- 
merce at the time the accident occurred, we 
probably would not reverse the judgment for 
that reason; for we are inclined to think it 
would not have followed, necessarily, because 





appellee brought his suit under the federal 
statute, that he would not have been entitled 
to recover as he did had it appeared that his 
case was not within that statute. In such a 
case we are inclined to think that a recovery 
had by a plaintiff should be sustained if war- 
ranted by the applicable statute of this state, 
to-wit, articles 6648 to 6652, Vernon’s Statutes, 
Ry. Co. v. Hayes, 234 U. S. 86, 34 Sup. Ct. 729, 
58 L. Ed. 1226; Osborne v. Gray, 241 U. S. 16, 
36 Sup. Ct. 486, 60 L. Ed. 865; Grow v. Ry. Co., 
44 Utah, 160, 138 Pac. 398, Ann. Cas. 1915B, 
481.” 


INSURANCE COMPANY ASSUMING DE- 
FENSE OF ACTION WAIVES WANT OF 
NOTICE.—The case of Miller v. Union Indem- 
nity Co., 204 N. Y. Supp. 730, holds that where 
an automobile liability Msurer knew of in- 
sured’s breach of policy conditions, and insured 
refused to stipulate that insurer’s defense of 
case would not be waiver of any defense under 
policy, insurer could elect to stand on its de- 
fense and refuse to go on, or it could conduct 
defense and waive breach of conditions, but 
it could not do both. 

“The defendant, with full knowledge of the 
falseness of Loree’s statement in all its de 
tails, undertook the conduct of Loree’s case in 
the former action. Shortly previous to the time 
of the trial of that action, the defendant’s law- 
yers requested Loree to sign an instrument 
stipulating that the defendant’s conduct of his 
case at that trial should not be taken as a 
waiver on the part of the defendant of any de- 
fense under the policy in any action brought 
by the plaintiff. Loree declined to sign this, 
and demanded that the defendant conduct his 
case as it agreed in its policy. A letter was 
then written to Loree by the attorneys for the 
defendant, stating that the defendant would 
conduct the defense, but adding: 


“It is the claim, however, of the said com- 
pany (the defendant) that you have violated 
the terms of the policy mentioned by you and 
that all obligations on their (the company’s) 
part has ceased thereby.’ 

“When confronted with this situation, as- 
suming that the alleged defense was valid, the 
defendant was put to an election. It could 
stand on its defense and refuse to go on, or 
it could abandon such defense and conduct the 
insured’s side of the action. It could not do 
both. The choice of the latter course was in- 
consistent with the maintenance of a claim of 
no liability.” 
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REPORT OF THE 
COMMITTEE ON JUDICIAL SELECTION 


To the Conference of Bar Association Dele- 
gates: 

The Committee on Judicial Selection has 
been given your mandate to report at this ses- 
sion with appropriate recommendations “as to 
practical means” for the selection of fit judges 
—means calculated to serve as a basis for adop- 
tion on the part of the Bar Associations 
throughout the country. 

Certain postulates we accept as basic. It is 
both the right and the duty of the Bar to act 
in this selective process. The right springs 
from that inherent privilege which entitles 
one to demand that he who is chosen from his 
fellows to sit in judgment of the cause must 
needs bear worthily that distinction and meet 
four square the traditional tests of an exalted 
professional attainment. Born of this, society, 
in turn, has rightfully to require a recognition 
and performance of the correlative obligation. 
That duty is fulfilled only when the Bar, offer- 
ing of its aid and counsel, has registered in 
full measure its conception of judicial fitness 
founded, as it must be, upon a discernment of 
those qualities of mind and heart, those traits 
of poise and patience that mark in men the 
true judicial temperament. To the extent that 
society accords recognition of this right and 
that the Bar exerts its duty will results be 
achieved. 

Unfortunately, social and political conditions 
are not everywhere equally congenial to the 
development and growth of this_ selective 
process. The statutory laws governing judicial 
selection here invite and there repel bar activ- 
ity. It is not conceived to bé within the pur- 
view of this report to prescribe the ideal stand- 
ards for those governing laws. Yet this alone 
shall be said—that other things being equal 
the non-partisan principle of selection is to 
be preferred to the partisan, but that no 
method can succeed unless definite responsi- 
bility is somewhere made to rest upon the 
legally constituted selecting power. The more 
completely and the more openly this respon- 
sibility can- be placed, the more scrupulously 
will the selecting power respond to the higher 
ideal. It is this that speaks forcibly for judi- 
cial appointment as opposed to judicial election, 
or if there be adopted the system of election, 
then for the open convention as opposed to 
the boss-ridden primary, or if through either 
convention or primary, then under those condi- 
tions that make possible the selection of judi- 
cial candidates apart from the political can- 





didates generally. Indeed, were it possible to 
accomplish but a single reform in the laws of 
election of the several states, that which would 
provide for the separate selection of judicial 
candidates would stand out as the most potent 
factor for good. It would concentrate the 
public mind upon the element of judicial fit- 
ness alone and as a consequence bring to the 
fore the recommendations of the Bar. 

Thus are the activities of the Bar Associa- 
tions in the respective communities necessarily 
made to depend upon varying conditions. Mat- 
ters of local policy are often a prime considera- 
tion. Political organizations frequently must 
be reckoned with and their prerogatives scru- 
pulously recognized if practical results are to 
be attained. So, too, urban centers and their 
Bar are confronted with problems of judicial 
selection of a character somewhat different 
from those that obtain in the smaller com- 
munities. And yet out of the crucible of ex- 
periment and experience have developed stand- 
ard types of Bar activity readily adaptable to 
conditions everywhere. These we consider, 
and, first, judicial selection in the states where- 
in obtains the system of election. 

At the outset let it be said that whatever be 
the scheme of judicial selection operative in 
any particular state it becomes of prime im- 
portance that every Bar Association establish 
by definite provision a standing committee 
clothed with the power to initiate action on 
the part of the Bar in this selective process. 
Indeed, it is this local Committee on Judicial 
Selection, howsoever constituted or created, 
that operates as the chief functioning agency. 
Though its powers may be ever so curtailed, its 
existence is wholly essential. 

THREE TYPES OF ASSOCIATIONS 

As depending upon the extent and scope of 
thé functions of this Judiciary Committee, it is 
possible to classify the activities of the Bar As- 
sociations in the states providing for judicial 
election into three distinct types or groups: 

First: Those associations wherein the rec- 
ommendations of the Judiciary Committee be- 
come in practical effect the selection of the 
Bar Association that creates it. 

Second: Those wherein the selection of judi- 
cial candidates is made through a plebiscite of 
the Bar Association leaving to the Judiciary 
Committee merely the function of initiating or 
supervising action. 

Third: Those wherein the Bar plebiscite 
obtains and yet wherein the Judicial Committee 
is clothed with the duty either of collecting 
information concerning candidates for submis- 
sion to the members of the Association or fur- 
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ther, indeed, of adding to this information the 
committees own definite recommendations as 
to merit. 

The first of these types we may denominate 
the “New York Plan.” It is that type adopted 
both by the Association of the Bar of the City 
of New York and by the New York County Law- 
yers’ Association. Each has its Committee on 
the Judiciary and in each case the duty de 
volves upon the committee carefully to consider 
the fitness of candidates nominated or pro- 
posed to be nominated for election and with the 
duty specially enjoined to confer with organi- 
zations or with committees and conventions 
holding the power of selection. In the one 
association the committee reports its recom- 
mendations in turn to that association for 
such action in respect to candidates as the as- 
sociation might deem advisable, which recom- 
mendations, however, have been practically 
always approved and endorsed by the associa- 
tion. In the other association the committee 
reports “its recommendations to the Board of 
Directors for such action thereon as the board 
may deem advisable.” In neither is there taken 
a plebiscite of the Bar. 

Clearly, the efficacy of such a system must 
in the first place rest upon the positiveness of 
the committees recommendations. A colorless 
message to the public carries with it little, if 
any, weight. It may enable the electorate to 
eliminate the unfit, but it would furnish abso- 
lutely no guide to the selection of those of out- 
standing qualifications. In the second place, 
the efficacy of the New York plan must in any 
case depend upon the caliber and character of 
the committee’s personnel. The task of such a 
committee in passing virtually final judgment 
upon one’s fellows in the profession is both 
difficult and delicate. Its performance often re 
quires rare discrimination. Its exercise always 
demands resolute purpose and courageous ex- 
ecution. Fortunately the Bar of New York 
has been represented in this regard by men of 
the highest attainments in the profession 
whose recommendations bear the stamp of sin- 
cere and unbiased judgment. The success of 
the plan in the City of New York must be at- 
tributed essentially to this fact. 

Of a somewhat similar, yet modified, charac- 
ter is the plan provided for by the governing 
laws of the Law Association of Philadelphia. 
There, selection rests primarily with the com- 
mittee which may in its own discretion and 
upon its own initiative call a meeting of the 
association, and this body, in turn, may then 
determine whether the occasion is such as to 





require its action. In the event such action is 
considered advisable then at an adjourned 
meeting of the association ballots are submitted 
containing the names of candidates “proposed 
by the committee and also of candidates 
nominated by petition of at least fifty members 
of the association,” whereupon, subject to defi- 
nite regulations, a vote is taken and the can- 
didates thus chosen by two-thirds of the mem- 
bers present are deemed to be “the candidates 
of the association.” It will thus be observed 
that the expression of choice on the part of 
the association as a whole is conditioned in the 
first instance upon the will of the designated 
committee. 


PHILADELPHIA PLAN’S DEFECTS 


Manifestly, the outstanding objection to this 
type of functioning is its undemocratic charac- 
ter and hence the power for evil that is lodged 
in the few. This cannot be denied. And yet 
its justification lies in the fact that the plebi- 
scite of a Bar as populous as that of the City 
of New York, or, indeed, of the City of Phila- 
delphia, might under no conditions reflect the 
better judgment of its members. In many 
cases the candidates themselves are wholly un- 
known to most of the Bar and thus it may well 
be urged that the result of the bar primary 
would scarcely afford a safe criterion for the 
voters at large. Indeed as we shall later see, 
it is a most significant fact that the larger the 
Bar the greater the reliance placed upon the 
Judiciary Committee of the Association and the 
more extensive becomes the scope of its func- 
tions; per contra the less populous the Bar the 
greater is the force attached to the Bar plebi- 
scite, unaided in some instances by the Judiciary 
Committee, aided in others more or less ac- 
cording as the Bar may require of the com- 
mittee information or even recommendation 
concerning the fitness of the candidates. The 
“New York Plan” typifies the first. We now 
observe those instances of the second group 
wherein at the other extreme the plebiscite of 
the Bar becomes controlling. 


Here the Associations of Detroit, St. Louis 
and Los Angeles are outstanding examples. 
Under the direction and supervision of a des- 
ignated committee printed ballots are prepared, 
mailed to the members of the Bar or Bar Asso- 
ciation, who return their votes by post enclosed 
within envelopes intended to assure their 
secrecy, or else, as the case may be, the ballots 
are deposited within the hours named in a 
locked ballot box and the proceedings conducted 
in a manner not unlike the official election. 
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The ballots are likewise counted by the com- 
mittee and the result announced. 

Experience has demonstrated varying de- 
grees of success of this system. Its advocates 
point to the fact that the thoroughly demo- 
cratic character of this plebiscite must of neces- 
sity appeal to the electorate as reflecting the 
deliberate composite judgment of the Bar. On 
the other hand, here and there, notably in the 
larger associations, comes the demand for the 
endorsement of candidates by committee. But 
here again the occasion for the demand lies 
in the unwieldly size of the Bar and the lack 
of acquaintance that the members might have 
with the candidates for selection. A minority 
report to the Los Angeles Association, an or- 
ganization of the Bar embracing the whole of 
Los Angeles County, has recently brought this 
question to the fore. There the report advo- 
cated recommendations as to candidates by a 
committee consisting of the president and ex- 
presidents of the association, or, in lieu there- 
of, by that committee acting in conjunction 
with committeemen selected by the vote of the 
membership. 

CLEVELAND AND CHICAGO PLANS 

Finally, we point to the Cleveland and to the 
Chicago Bar Associations as typifying the 
third group of our classification and as bring- 
ing to this phase of the problem very happy 
suggestions in the effort properly to blend the 
functions of the committee with the referen- 
dum powers of the association as a whole. In 
both associations the plebiscite of the Bar is 
retained and yet in each the designated com- 
mittee is made to exercise duties important and 
helpful in the selective process. In the Cleve- 
land Association the committee is required to 
collect biographical data of the candidates and 
furnish these for the use and information of 
the members. Pertinent questionnaires are pre- 
pared and submitted to the candidate, which 
when answered serve as the basis for the 
printed pamphlet which is posted with the 
referendum ballot. The recent success experi- 
enced by that association in the selection of 
judges of the Municipal Court would stress the 
wisdom of the system. in vogue. 

The plan adopted by the Chicago Bar Asso- 
ciation differs only in degree. It accords to the 
Judiciary Committee even more enlarged func- 
tions by virtue of which the power and duty 
reside not only to furnish information concern- 
ing candidates, but also to recommend. Based 
upon the report thus filed a vote of the mem- 
bership is taken. Here are preserved in large 
measure the best features of each group, a 





definite expression from the committee, a refer- 
endum choice by the association and yet with 
it all an elimination of those objectionable ele- 
ments usually attendant upon the plebiscite in 
the very large associations. .With a member- 
ship of exceptional proportions the Chicago Bar 
Association has thus not abandoned the plebi- 
scite, while at the same time it has utilized the 
functions of its committee quite as liberally 
as obtains under the “New York Plan.” Prior 
to the Bar primary the committee secures ex- 
haustive information concerning the candidate, 
publishes a booklet giving a brief biography, 
likewise displaying his picture, and concludes 
with a recommendation characterizing the can- 
didate as either “qualified,” “fairly well quali- 
fied,” “well qualified,” “exceptionally well 
qualified,” or as “unqualified” or “unfit.” Again, 
after the nomination and prior to election the 
committee publishes another pamphlet with its 
estimates of qualifications once more recorded. 
While the electorate has not always responded 
to the recommendations of the association, 
nevertheless the successes achieved bear evi- 
dence of the possibilities of this system of 
selection. The virtue of the plan further lies 
in the elastic powers of the “Committee on 
Candidates” and in the reasonable assurance 
of the fairness of its personnel, consisting, as 
it does, of nine members “preferably” former 
presidents of the association. 
WHERE CONVENTIONS NOMINATE 

In this connection it must be observed that 
in those states where the convention system 
obtains there is, of course, less occasion to re- 
quire action on the part of the association as 
a whole and a correspondingly greater require- 
ment for the exercise of discretionary functions 
on the part of the Judiciary Committee than 
under the system of the general primary; how- 
ever, even under the convention system after 
the party nominations may have been made 
the problem of the method and manner of se- 
lection by the association again presents itself. 
On the other hand, the problem becomes the 
more involved in the states of the general 
primary by virtue of the very fact that the 
occasions for registering choice are the more 
frequent. There it would seem three possible 
stages exist wherein the voice of the association 
may be heard: First, the pre-filing date; sec- 
ond, the pre-primary date and third, the pre- 
election. These stages require a moment’s con- 
sideration. 

It will be readily appreciated that it is quite 
as important a function for the Bar Associa- 
tion in the first instance to induce fit candi- 
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dates to file for nomination as it is to aid in 
their selection thereafter. Without adequate 
material from which to choose, the incentive 
for selection is lost. And here lies an impor- 
tant phase of the problem. For it is essen- 
tially true that there are those of the finest 
judicial temperament and yet of the finer sen- 
sibilities who hesitate to lend themselves to 
the scramble of the general primary unless, in- 
deed, they first have the reasonable assurance 
that they will receive the endorsement of their 
fellows, and this, of course, in advance of the 
filing date. To conduct a bar primary for this 
purpose would be to encumber the machinery 
beyond measure and serve to wear out the 
patience of the Bar. Clearly it would seem 
that the function of thus inducing able candi- 
dates to lend their names and of giving -to 
them at least the comfort of encouraging sup- 
port should belong to the Judiciary or like com- 
mittee of the association. On at least one occa- 
sion in the course of the activities of the St. 
Louis Bar Association, which functions through 
a Democratic Candidates’ Committee and a Re 
publican Candidates’ Committee the former 
Committee called a convention of democratic 
lawyers in advance of the filing date and named 
the candidates whom the convention pledged 
itself to support in the plebiscite of the Bar 
scheduled before the date of the general pri- 
mary. In this way those candidates had rea- 
sonable assurance prior to their filing that they 
would receive the approval of their fellows in 
the bar plebiscite prior to the holding of the 
general primary. Aside from this character of 
procedure, however, a tactful and resourceful 
Judiciary Committee can undoubtedly do much 
towards bringing about a well-defined senti- 
ment calculated to induce able men to lend 
their names for filing. 

The time for filing under the state primary 
law having passed, there yet remains the se- 
lective periods ante-dating the general primary 
and thereafter the general election. The Bar 
Association may content itself by restricting 
its recommendations to the general primary, or 
omitting that, to the general election alone. 
On the other hand, it may extend its activities 
by expressing its choice on both occasions. 
Further, it may in either case approve the pre- 
cise number of candidates to be selected by 
the electorate, or by approving a greater num- 
ber, leave a margin for choice to the general 
suffrage. Finally, the association may vote ir- 
respective of partisan designation or else, by 
analogy to the statutory system obtaining, ex- 
press itself upon separate party tickets. Per- 





haps the systems adopted respectively by the 
Detroit, the Chicago and the St. Louis Asso- 
ciation would serve to typify these several fea- 
tures of Bar activity. 

The Detroit plan contemplates that in mak- 
ing recommendations prior to the general pri- 
mary each member of the association, irrespect- 
ive of party affiliations, must cast his vote “for 
as many candidates as there are vacancies or 
places to be filled.” This plan would well serve 
the purpose but for the fact that some of the 
candidates approved might fail of nomination 
in the general primary with the result that the 
association is placed in the embarrassing posi- 
tion of having recommended a less number of 
candidates than there are vacancies to be filled. 
Indeed, this was precisely the experience of 
the Detroit Bar Association, which at one time 
induced a change in policy by which double 
the number of candidates was recommended as 
there were vacancies existing. This in turn 
proved impractical since there might well be 
such a dearth of good material as to result in 
the approval of indifferent candidates along 
with those of superior merit, thus offering to 
the electorate, to say the least, a colorless rec- 
ommendation. Chicago seeks to solve the prob- 
lem by conducting two bar primaries, the one 
before the general primary, the other prior to 
the election. In the pre-primary primary the 
candidates are classified according to party 
and each member of the association, irrespective 
of party affiliation, is requested to vote for any 
number of Republican candidates, not exceed- 
ing the number to be elected, and to vote for the 
Democratic candidates in like manner. In the 
bar primary held after the nominations at the 
general primary each member is required to 
make up a ticket among all candidates of all 
parties and vote for the exact number of can- 
didates to be elected. It is the merit of this 
plan that it, offers to the electorate both at the 
general primary and at the general election a 
definite guide for action, making it possible for 
the voter to adopt the recommendations of the 
association on each occasion and never result- 
ing in the Bar approval of a less number of 
candidates than that to be voted upon. On the 
other hand, the system must meet the charge 
that it may too greatly burden the machinery 
of the association and too seriously challenge 
the interest of its members by requiring the 
conduct of two separate and distinct primaries 
for the ultimate selection of candidates. The 
St. Louis plan eliminates the two primary sys- 
tems, but retains in a measure only the advan- 
tage that comes from the recommendation of 
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the same number of candidates as vacancies 
to be filled. There, following the analogy of 
the state primary system, the members of the 
Bar cast their ballots upon partisan lines only, 
the Republican and the Democratic lawyers 
voting for the candidates on their respective 
tickets. This primary of the Bar is the only 
one held and takes place in advance of the 
general primary. Thus while the voter is given 
a definite guide at the polls of the general 
primary, he is afforded no further light there- 
after in the event that he would seek to choose 
without party discrimination the best material 
from the list of nominees on both tickets, all 
of whom presumably might have received the 
approval of the Bar. In other words, while he 
is given a selective list, it might not be a pre- 
ferred list. And yet the St. Louis plan has the 
merit of logic. It is partisan because the sys- 
tem of election is partisan, and thus takes 
cognizance of the practical advantage to be 
gained from a recognition of this political 
cleavage. 
SHOULD ENCOURAGE FIT CANDIDATES 

Unquestionably in each community there are 
conditions of local significance that necessarily 
influence in the adoption of ways and means 
on the part of the respective associations. But 
with it all it remains true that every assccia- 
tion speaking through a plebiscite must square 
with certain principles of selection. It should 
recognize the duty, first, to induce fit candi- 
dates to file. Thereafter, consistent with sim- 
* plicity of procedure and consistent, too, with 
the state laws of election, it must give to the 
voter both at the general primary and at the 
general election a list of candidates that in each 
instance expresses the choice of the Bar to 
the exact number of the vacancies to be filled 
upon the ticket to be submitted to the voter 
at the polls. 

Rules and regulations governing the conduct 
of the bar primary in general conform to type. 
Provision must, of course, be meade for the 
secrecy of the ballot. So, too, there must be 
left no doubt as to whether it be a plurality 
or a majority or perhaps a two-thirds vote that 
is in any case to determine. And more impor- 
tant than this, the extent of this right of suf- 
frage in the primary of the Bar requires prime 
consideration. There are those associations that 
would extend the plebiscite. to the Bar gen- 
erally, irrespective of membership in the re- 
spective associations. This, upon the principle 
that otherwise the vote would bear the stigma 
of aristocracy and would not be accepted by 
the public as reflecting the composite expres- 





sion of the Bar as a whole. On the other hand, 
the prevailing view seems to be that member- 
ship in the Bar Association is or ought to be 
the criterion; for since it is the association 
that conducts the primary, it becomes the re- 
sponsible agency and as such should retain the 
power of discipline. To our mind this position 
is unassailable, and yet to give it more of po- 
tency it must be added that every Bar Associa- 
tion should so adjust its privilege of member- 
ship that no reputable lawyer need be excluded 
because of his financial inabilty to respond. 
It is only in this way that a true democracy of 
choice may be maintained. 


SOLICITING VOTES 


Finally, there has manifested itself an at- 
tendant evil in the conduct of the primary of 
the Bar that must be fought with unrelenting 
vigor. We refer to the practice sometimes in- 
dulged in on the part of candidates in solicit- 
ing votes of their fellow lawyers directly or 
through the medium of their friends. Not only 
is such conduct unbecoming in dignity, but it 
quickly degenerates into the appeal for votes 
based not upon considerations of merit or judi- 
cial fitness, but rather upon the score of friend- 
ship alone. It thus would establish a test of 
selection which it is the very purpose of the 
bar primary to remove. It is inherently opposed 
to the entire raison d’etre of the system itself. 
This practice must be met by the pronounced 
sentiment of the Bar. To crystalize that senti- 
ment it is but necessary that attention be de- 
rected. At a recent bar primary held by the 
St. Louis Bar Association there was appended 
to the announcement of the governing rules 
a resolution of the Committee on Legal Ethics 
to the effect that “solicitation of votes for en- 
dorsement either by the candidate or friends 
of the candidate or a committee was undesir- 
able and would be disapproved” by the officials 
in charge. Clearly, a reference to this possible 
character of discipline should prove efficacious. 


This completion of our survey of the possible 
scope of activities of the Bar Association in the 
selection of judicial candidates under the sys- 
tem of election prompts the concluding observa- 
tion that the legitimate field of functioning 
lies at some point within the range of the 
duties assigned to the Judiciary Committee on 
the one hand and of the power retained 
through the plebiscite on the other. Whether 
the size and complex of the Bar be such as to 
suggest the untrammeled and unrestricted func- 
tions of the committee, as to the one extreme, 
or whether the Bar be of such homogenous char- 
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acter as to prompt selection through the me- 
dium of the plebiscite alone with no more than 
nominal duties residing in the committee, as 
the other extreme, it must be true that in the 
adaptation of a standard type that system is 
preferable wherein it becomes practicable to 
adopt the plebiscite of the Bar as the essential 
basis of selection and with it to so mould the 
powers and duties of the committee as would 
square the more adequately with the require- 
ments of local conditions. This is but to sug- 
gest the application of an American principle 
wheresoever its application becomes feasible. 

But no system is of any potency unless, in- 
deed, the Bar commands the response of the 
public. Experience has demonstrated and 
sound reason would sanction a course of con- 
duet on the part of the Bar that would chal- 
lenge the public support. We here record but 
briefly our observations of the outstanding 
duties of the Bar in this regard: 


HOW CLEVELAND BAR SUCCEEDED 


First: Once that the judicial selection has 
been made it remains for the Bar to become 
the militant sponsor of its candidates at the 
polls. Anything short of this is to leave the 
duty but half done. An aggressive campaign 
conducted, of course, with dignity and tact 
would spell success where otherwise failure 
would follow. To this end an efficient organiza- 
tion is the first essential and out of it to-come 
the collection of funds judiciously employed in 
fostering a well-directed publicity. We here 
commend for your attention the active and suc- 
cessful campaign but recently conducted by the 
Cleveland Bar Association in the interest of its 
candidates for judges of the Municipal Court. 
Contributions were solicited from members of 
the Bar by the committee in charge and dis- 
bursed in the most effective manner possible. 
In its report made following the election, that 
committee outlined its campaign of publicity. 
This we here offer in its substance as a sug- 
gested basis for general adoption: 

(a) Advertisements were inserted in news- 
papers having a varied character of circulation. 

(b) Some seventy-five local organizations 
were communicated with and their interest and 
assistance solicited. 

(c) Editorial approval was had in the lead- 
ing newspapers of the city. 

(d) Fifteen thousand letters were mailed by 
the committee to the members of the Chambers 
of Commerce and kindred organizations. 

(e) Lawyers were requested to address and 
mail fifty personal letters, each, to their friends 





and clients. In addition a multigraphed form 
of letter was furnished to various lawyers for 
their use. 

(f) Three hundred and twenty-five thousand 
campaign cards were distributed. They were 
delivered to lawyers to be enclosed in their 
local mail and likewise to 475 factories in the 
city. 

(g) Four thousand five hundred placards 
were posted and distributed. 

(h) A speakers’ bureau was established with 
thirty members of the Bar enrolled for service. 

(i) Approximately 200 of the younger mem- 
bers of the Bar responded to the call for work- 
ers at the precincts on election day. 

The report of the committee then concluded 
with the following pertinent observations: 

“Your committee throughout the campaign 
merely advised the people that the candidates 
selected by the association were qualified and 
capable men, and we were frank to admit that 
there were candidates other than those endorsed 
who also were qualified, but your committee 
took the position that with not enough judicial 
offices for all the capable aspirants, the electors 
could do more effective work at the polls by 
supporting the nine qualified candidates of the 
Cleveland Bar Association than they could by 
seattering their votes among the larger list.” 


BAR MUST SEEK SUPPORT 


Second: The Bar must maintain and foster 
an active contact with the lay organizations 
of the community. The more immediate prac- 
tical advantage to be derived from an intimate 
touch with the local political organizations is 
perfectly apparent. It is a paramount political 
duty of the lawyer citizen to see to it that his 
party committee declare only for those judicial 
aspirants who have received the approval of 
the Bar. This is not only good ethics—it is 
good politics. For, so long as it remains true 
that a principle inherently right is destined to 
prevail over that which is wrong, so long will 
that political party that adopts it have a better 
claim for ascendancy than the party that re- 
jects it. It is then the lawyer’s part to estab- 
lish an identification with the organization that 
wields the political power. And so as to or- 
ganizations generally—the voice of the Bar will 
be the more readily heard and answered ac- 
cording as its leaders become the spokesmen 
in the various civic and community activities. 

Third: The Bar Association must by direct 
means exert its efforts consistently and per- 
sistently to bring home to the people the neces- 
sity for maintaining the highest character of 
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judiciary. The people must be aroused from a 
lethargy, but the stimulus must be applied not 
spasmodically on the very days of nomination 
or election, but ever and always and with a 
force intended to impress indelibly the public 
mind. With crime rampart no time could be 
more opportune for this appeal. It is the per- 
sonnel of the judiciary rather than the legis- 
lative enactment that challenges the criminal. 
It is the efficient administration of justice that 
is after all the prime guaranty of justice itself. 
This the people must be told and told again. 

Fourth: Back of all these there rests a duty 
more fundamental, a task more exalted. We 
refer to the creation of a higher standard for 
the Bar itself. It is, after all, the level of the 
Bar that must determine the plane of the judi- 
ciary. The selective process will invariably 
reflect the character and type of those who 
make the selection. And so, too, if we are to 
expect a manifestation of faith and reliance on 
the part of the public in our offer of candi- 
dates for the Bench we must ourselves have 
established a worthiness to the ideals of the 
profession. 

The efforts of the American Bar Association 
of this Conference, indeed—will bear their fruit 
none too soon. The educational and moral 
tests applied to the lawyer apprentice of today 
will measure the masters of tomorrow. It is 
there that lies the hope of the Bench and the 
Bar, and, for all that, of the country itself. 

ENTIRE BAR SHOULD UNITE 

Fifth: Finally, the effectiveness of judicial 
selection on the part of the Bar must of neces- 
sity depend upon the force of the organization 
behind it. And here is measured the potency 
of the appeal for a unified organization of the 
Bar. Here, in itself, is a justification for the 
plea of a Federalization of the Bar or some 
such character of reorganization that would as- 
sure both the strength that comes from num- 
bers and the force that emanates from united 
effort locally and nationally. Upon such a plan, 
too, there could be founded a system of judicial 
selection capable of consistent adoption not only 
by the urban centers, but by the communities 
at large and made applicable to the judiciary 
throughout, whether of appellate or of original 
‘urisdiction. 

It is obvious that while our attention has 
been directed to the process of judicial selec- 
tion in vogue in those jurisdictions wherein 
the system of election obtains, nevertheless to 
some extent at least many of the observations 
here made apply in like measure to the system 
of judicial appointment. One consideration, 
however, is outstanding. It is the Judicjary 





Committee that here becomes the essentially 
important factor in the selective process. In- 
deed, it is the rare exception that the poll of 
the Bar is taken as an aid to the appointing 
power. The right and duty to recommend rest 
primarily with the committee of the associa- 
tion which is given a latitude of action and a 
scope of discretion calculated to invite rather 
than to repel executive co-operation. Such is 
the practice of the Massachusetts Bar Associa- 
tion, the Bar Association of the City of Boston, 
as well, indeed, as of those other associations 
functioning in those states wherein the ap- 
pointive system does not obtain, but where ap- 
pointment by the executive is occasioned by 
reason of the existence of a vacancy in the 
judicial office. On the other hand, in Mis- 
souri, for example, when very recently the 
Governor of the state was called upon to fill 
a vacancy in one of the Circuit Courts of St. 
Louis a poll of the Bar was taken by the St. 
Louis Bar Association for the selection of three 
names for the consideration of the appointing 
power. 
BAR’S DUTY UNDER APPOINTIVE SYSTEM 

It is difficult to commend any well defined 
practice for the Bar Association in such cases. 
As a matter of fact no hard and fast rule of 
selection should be adopted. As indicated, ex- 
perience has sanctioned unrestricted powers of 
the committee. In those jurisdictions where the 
appointive system has become the recognized 
policy of state it is but natural and logical 
that the plebiscite of the Bar should be avoided. 
The executive prerogative would welcome sug- 
gestions from representatives of the Bar 
whereas it would resent a plebiscite as being 
wholly inconsistent with the very principle of 
appointment itself. It would seem, therefore, 
generally desirable that while the committee 
be given the power of recommendation, never- 
theless, there be held in reserve the right to 
submit the committee report to the referendum 
of the Bar in the event that such is deemed 
feasible by the president or by some other re- 
sponsible official or officials of the association. 
The Law Association of Philadelphia, as in the 
case of judicial election noted hereinabove, so 
in the case of judicial appointment, has made 
provision in its by-laws by which a referendum 
of the association may be taken for the purpose 
of registering a choice as between candidates 
named by the committee and those named by a 
petition of fifty members of the association. 
But the right to initiate this referendum rests 
solely with the committee. The Bar Association 
of Baltimore City has met this problem re- 
cently. For some time the by-laws of that 
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association had provided for a special com- 
mittee consisting of the president and the ex- 
presidents, and empowered to act in cases both 
of appointment and election of judicial candi- 
dates, with the further provision that if the 
special committee deemed it expedient that any 
action be taken by the association then the 
president should “call a special meeting to con- 
sider the subject together with any recom- 
mendations which the committee may make.” 
It had been the invariable practice for the 
committee to act upon its initiative alone. Only 
several months ago the association adopted an 
amendment to its by-laws whereby the commit- 
tee, consisting now of six members appointed by 
the president, is required to report its findings 
and recommendations as to the “character, 
ability and general qualifications of each avail- 
able person” to the president, who is required 
to publish such report unless he in his own 
discretion “shall deem it advisable to lay the 
report before a meeting of the association.” 
This amendment in thus shifting the power to 
call for action on the part of the association 
from the committee that makes the recom- 
mendations to some other responsible repre- 
sentative goes far, it would seem, towards the 
solution of a vital problem. 


ADVISING THE PRESIDENT 


There is still another provision incorporated 
in the amended by-law of the Baltimore Asso- 
ciation which significantly portends the trend 
of thought. The sphere of action is made to 
extend to the Federal Judiciary. This is but 
a natural and logical course of development. 
If the principle of bar selection is right within 
the state, it is right within the nation—the 
more so, indeed, if made to serve a more ex- 
alted purpose. It is not to be countenanced, 
to be sure, that there be the least of obtrusion 
upon this presidential power and prerogative, 
but it must be true that there lie here the pos- 
sibilities for helpful suggestion which unques- 
tionably would serve well when occasion should 
demand. More than this, with the Bar Asso- 
ciations functioning consistently upon the basis 
of accredited systems of selection, it is fair to 
predict that their recommendations will be both 
eagerly sought and zealously respected. 

The duty of the Bar is therefore clear. In 
the Canons of Ethics adopted by the American 
Bar Association in 1908 there appears under 
the caption “Selection of Judges” this signifi- 
cant provision: 

“Tt is the duty of the Bar to endeavor to pre- 
vent political considerations from outweighing 
judicial fitness in the selection of judges. It 
should protest earnestly and actively against the 





appointment or election of those who are un- 
suitable for the Bench; it should strive to have 
elevated thereto only those willing to forego 
other employments, of a business, political or 
other character, which may embarrass their 
free and fair consideration of questions before 
them for decision. The aspiration of lawyers 
for judicial position should be governed by an 
impartial estimate of their ability to add honor 
to the office and not by a desire for the distinc- 
tion the position may bring to themselves.” 

If this exalted expression of purpose is to 
mean more than a mere platitude then it must 
be given the impetus for execution. The ma- 
chinery for effectuating the end declared must 
here and now be established. Accredited sys- 
tems of judicial selection proved by the test of 
experience should be noted and observed. Im- 
perfections here should be made to serve to 
caution a course of conduct there. Data should 
be compiled, arranged and made accessible to 
those that may require. The adoption of sys- 
tems suited to local conditions should be ac- 
tively encouraged and furthered in all com- 
munities and sections, and consistent means 
of judicial selection established in lieu of 
sporadic efforts. Finally, there should be made 
available to the local associations the force and 
prestige of the American Bar, and thus to 
afford a public assurance that this is but an- 
other step of the national association intended 
to elevate the standards of the profession. 

Accordingly, it is recommended by your com- 
mittee that there be established a standing 
Committee of the Conference of Bar Association 
Delegates to be known as the “Committee on 
Judicial Selection” and with the functions con- 
templated by this report. 

Respectfully submitted, 
IRVIN V. BARTH, Chairman, 
JEFFERSON P. CHANDLER, 
STEWART HANLEY, 
AMOS C. MILLER. 

Philadelphia, Pa., July 7, 1924. 

BANKS AND BANKING—NATIONAL BANK 
AS EXECUTOR 


STATE OF MISSOURI v. DUNCAN 
44 Sup. Ct. 427 


(Argued and Submitted April 11,1924. Decided 
April 28, 1924) 

Under Act Sept. 26, 1918, § 2, amending Fed- 
eral Reserve Act, § 11 (k), being Comp. St. 
Ann. Supp. 1919, § 9794, a national bank in Mis- 
souri, holding a permit from the Federal Re- 
serve Board, may act as executor, since compet- 
ing trust companies can act as executors. 

Mandamus by the State of Missouri, at the 
relation of the Burnes National Bank of St. 
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Joseph, against A. B. Duncan, Judge of the 
Probate Court of Buchanan County. A per- 
emptory writ was denied by the Supreme Court 
of Missouri (257 S. W. 784), and relator brings 
error. Reversed. 

Mr. Justice HOLMES delivered the opinion 
of the Court. 

(1) The relator, the Burnes National Bank 
of St. Joseph, was appointed executor by a 
citizen of Missouri who died on November 22, 
1922, leaving a will. The bank applied to the 
proper Probate Court for letters testamentary, 
but was denied appointment on the ground that 
by the laws of Missouri national banks were 
not authorized to act as executors. Thereupon 
it applied to the Supreme Court of the State 
for a writ of mandamus to the Judge of the 
Probate Court and an alternative writ was is- 
sued. The respondent demurred, the demurrer 
was sustained and the peremptory writ was 
denied. 257 S. W. 784. A writ of error was al- 
lowed by the Chief Justice of the State Court. 
The bank claims the capacity to fill the office 
under the statutes of the United States. 

By the Act of September 26, 1918, c. 177, § 2, 
40 Stat. 967, 968, amending section 11 (k) of 
the Federal Reserve Act (Comp. St. Ann. Supp. 
1919, § 9794), the Federal Reserve Board was 
empowered: 

“To grant by special permit to national banks 
applying therefor, when not in contravention 
of state or local law, the right to act as trustee, 
executor, administrator, * * * or in any other 
fiduciary capacity in which state banks, trust 
companies or other corporations which come 
into competition with national banks are per- 
mitted to act under the laws of the state in 
which the national bank is located.” 

If the section stopped there the decision of 
the state court might be final, but it adds the 
following paragraph: 

“Whenever the laws of such state authorize 
or permit the exercise of any or all of the fore- 
going powers by state banks, trust companies, 
or other corporations which compete with na- 
tional banks the granting to and the exercise 
of such powers by national banks shall not be 
deemed to be in contravention of state or local 
law within the meaning of this Act.” 

(2) This says in a roundabout and polite 
but unmistakable way that whatever may be 
the state law, national banks having the permit 
of the Federal Reserve Board may act as execu- 
tors if trust companies competing with them 
have that power. The relator has the permit, 
competing trust companies can act as executors 
in Missouri, the importance of the powers to 
the sustaining of competition in the banking 





business is so well known and has been ex- 
plained so fully heretofore that it does not need 
to be emphasized, and thus the naked question 
presented is whether Congress had the power 
to do what it tried to do. 

The question is pretty nearly answered by 
the decision and fully answered by the reason- 
ing in First National Bank of Bay City v. 
Fellows, 244 U. S. 416, 37 Sup. Ct. 734, 61 L. 
Ed. 1233, L. R. A. 1918C, 283, Ann. Cas. 1918D, 
1169. That case was decided before the amend- 
ment to the Federal Reserve Act that we have 
quoted and came here on the single issue of the 
power of Congress when the state law was not 
contravened. It was held that the power “was 
to be tested by the right to create the bank 
and the authority to attach to it that which 
was relevant in the judgment of Congress to 
make the business of the bank successful.” 244 
U. S. 420, 37 Sup. Ct. 735. The power was as- 
serted and it was added that: 

“This excluded the power of the state in 
such case, although it might possess in a gen- 
eral sense authority to regulate such business, 
to use that authority to prohibit such business 
from being united by Congress with the bank- 
ing function.” 244 U. S. 425, 37 Sup. Ct. 737. 

Now that Congress has expressed its par- 
amount will this language is more apposite than 
ever. The states cannot use their most charac- 
teristic powers to reach unconstitutional re- 
sults. Western Union Telegraph Co. v. Kansas, 
216 U. S. 1, 30 Sup. Ct. 190, 54 L. Ed. 355; 
Pullman Co. v. Kansas, 216 U. S. 56, 30 Sup. Ct. 
232, 54 L. Ed. 378; Western Union Telegraph 
Co. v. Foster, 247 U. S. 105, 114, 38 Sup. Ct. 
438, 62 L. Ed. 1006, 1 A. L. R. 1278. There is 
nothing over which a state has more exclusive 
authority than the jurisdiction of its courts, 
but it cannot escape its constitutional obliga- 
tions by the device of denying jurisdiction to 
courts otherwise competent. Kenney v. Su- 
preme Lodge of the World, 252 U. S. 411, 415, 
40 Sup. Ct. 371, 64 L. Ed. 638, 10 A. L. R. 716. 
So here—the state cannot lay hold of its gen- 
eral control of administration to deprive na- 
tional banks of their power to compete that 
Congress is authorized to sustain. 

The fact that Missouri has regulations to se- 
cure the safety of trust funds in the hands of 
its trust companies does not affect the case. 
The power given by the Act of Congress pur- 
ports to be general and independent of that 
circumstance and the Act provides its own safe- 
guards. The authority of Congress is equally 
independent, as otherwise the state could make 
it nugatory. Since the decision in First Na- 
tional Bank of Bay City v. Fellows, 244 U.S. 416, 
37 Sup. Ct. 734, 61 L. Ed. 1233, L. R. A. 1918C, 
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283, it generally has been recognized that the 
law now is as the relator contends. In re Tur- 
ner’s Estate, 277 Pa. 110, 116, 120, Atl. 701; 
Estate of Stanchfield’s Estate, 171 Wis. 553, 178 
N. W. 310; Hamilton v. State, 94 Conn. 648, 110 
Atl. 54; People v. Russel, 283 Ill. 520, 524, 119 
N. E. 617; In re Mollineaux, 109 Misc. Rep. 75, 
179 N. Y. Supp. 90. Fidelity National Bank & 
Trust Co. v. Enright (D. C.), 264 Fed. 236. 

Judgment reversed. 

Mr. Justice SUTHERLAND (dissenting). 
The real question here, as I understand it, is 
not whether Congress may safeguard national 
banks against ordinary state legislation of a 
discriminative character; but whether Congress 
may intrude upon and prohibit the exercise of 
the governmental powers of a state to the ex- 
tent that such exercise discriminates against 
such banks in favor of competing state corpora- 
tions. The authority of the Fellows Case, I 
think, is pressed too far. The statute there 
under review simply made national banks com- 
petent to act as executors, etc., “ when not in 
contravention of state or local law.” The 
statute did not attempt to override the will of 
the state in that respect, but expressly recog- 
nized its control and authority. The state Su- 
preme Court conceded that the powers thus 
conditionally conferred by the federal statute, 
in fact, would not be in contravention of the 
state law, but held that Congress was without 
constitutional authority, because the functions 
sought to be given to such banks were subject 
of state regulation. That view of the matter 
was rejected; but putting aside some expres- 
sions not necessary to the decision, I do not 
think the case can be regarded as authority for 
the conclusion, apparently now reached, that 
Congress may so limit the power of a state, 
against its expressly declared will to the con- 
trary, that it may confer the right to act as 
executors and administrators upon state cor- 
porations which compete with national banks, 
only upon condition that the same right be con- 
ferred upon the latter. Certainly that precise 
question was not there presented for decision. 


It is fundamental, under our dual system of 
government, that the nation and the state are 
supreme and independent, each within its own 
sphere of action, and that each is exempt from 
the interference or control of the other in re- 
spect of its governmental powers, and the 
means employed in their exercise. Bank of 
Commerce v. Comrs. of Taxes and Assessments, 
2 Black, 620, 634, 17 L. Ed. 451; South Carolina 
v. United States, 199 U. S. 437, 452, et seq., 26 
Sup. Ct. 110, 50 L. Ed. 261, 4 Ann. Cas. 737; 
Farrington v. Tennessee, 95 U. S. 679, 685 (24 





L. Ed. 558). “How their respective laws shall 
be enacted; how they shall be carried: into exe- 
cution; and in what tribunals, or by what 
officers; and how much discretion, or whether 
any at all shall be vested in their officers, are 
matters subject to their own control, and in the 
regulation of which neither can interfere with 
the other.” Tarbles Case, 13 Wall. 397, 407, 
408, 20 L. Ed. 597. Except as otherwise pro- 
vided by the Constitution, the sovereignty of 
the states “can be no more invaded by the 
action of the general government, than the 
action of the state governments can arrest or 
obstruct the course of the national power.” 
Worcester v. Georgia, 6 Pet. 515, 570 (8 L. Ed. 
483). 

In Bank of Commerce v. Comrs. of Taxes and 
Assessments, supra, pages 633, 634, a tax case, 
this court said: 

“That government whose powers, executive, 
legislative or judicial, * * * are subject to the 
control of another distinct government, cannot 
be sovereign or supreme, but subordinate and 
inferior to the other. This is so palpable a 
truth that argument would be superfluous. Its 
functions and means essential to the adminis- 
tration of the government, and the employment 
of them, are liable to constant interruption 
and possible annihilation. * * * But of what 
avail is the function or the means if another 
government may tax it at discretion? It is’ 
apparent that the power, function, or means, 
however important and vital, are at the mercy 
of that government. And it must be always 
remembered, if the right to impose a tax at all 
exists on the part of the other government, ‘it 
is a right which in its nature acknowledges no 
limits.’ And the principle is equally true in 
respect to every other power or function of a 
government subject to the control of another.” 

It is settled beyond controversy, that the 
right of a state to pass laws, to administer them 
through courts of justice, and to employ agencies 
for the legitimate purposes of state government 
cannot be taxed (Veazie Bank v. Fenno, 8 Wall. 
533, 547, 19 L. Ed. 482); and that rule is but 
an application of the general and broader rule, 
which forbids any interference by the federal 
government with the governmental powers of a 
state. The settlement of successions to prop- 
erty on death is a subject within the exclusive 
control of the states and entirely beyond the 
sphere of national authority. See Tilt v. Kelsey, 
207 U. S. 43, 55, 56, 28 Sup. Ct. 1, 52 L. Ed. 
95; Plummer v. Coler, 178 U. S. 115, 137, 20 
Sup. Ct. 829, 44 L. Ed. 998. Upon the death 
of the owner his property passes under the 
control of the state, and remains there until all 
just charges against it can be determined and 
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paid and those who are entitled to become its 
new owners can be ascertained. The duty and 
power of the state to provide a tribunal for the 
accomplishment of these ends (Tilt v. Kelsey, 
supra), it follows, cannot be abridged by fed- 
eral legislation. 

The right of the owner to direct the descent 
of his property by will or permit it under 
statute, as well as the right of a legatee, devisee 
or heir to receive the property are rights ex- 
clusively derived from and regulated by the 
state. Plummer v. Coler, supra, page 137. Dur- 
ing the process of administration the estate, in 
contemplation of law, is in the custody of the 
court exercising probate powers, and to this 
court the executor or administrator is an officer. 
Yonley v. Lavender, 21 Wall. 276, 280 (22 L. Ed. 
536). “An administrator appointed by a state 
court is an officer of, that court; his possession 
of the decedent’s property is a possession taken 
in obedience to the orders of that court; it is 
the possession of the court. * * *” Byers v. 
McAuley, 149 U. S. 608, 615, 13 Sup. Ct. 906, 
37 L. Ed. 867. 

In the present case the state Legislature as 
conclusively determined by the state Supreme 
Court, has excluded not only national banks, 
but state banks from assuming the functions 
of executors and administrators, which func- 
tions, for reasons satisfactory to itself, it has 
allowed trust companies to exercise. This de- 
termination of the state to grant the right to 
one and not the other, when it might have ex- 
cluded both, is plainly the assertion of a gov- 
ernmental policy upon a matter within its 
exclusive control, with which the federal gov- 
ernment has no authority to meddle. Congress 
may, of course, confer upon national banks the 
capacity to act as administrators and execu- 
tors; but I do not think it is within the con- 
stitutional authority of that body to make such 
legislation binding upon the state against its 
will. The decision just rendered perhaps does 
not go that far; but it does uphold the power 
of Congress to impose its will upon the state in 
this respect if the state, in the exercise of its 
exclusive authority over the devolution of 
estates of deceased persons, permits any corpora- 
tion which competes with national banks to ex- 
ercise the powers mentioned. This contingency 
seems to me a slender distinction upon which 
to found a denial of the state’s power. It may 
be conceded that a state is precluded from en- 
forcing legislation which discriminates against 
national banks, in respect of private banking 
or business operations; but a very different 
situation is presented when the discrimination 
arises in respect of the governmental opera- 
tions of the state. A state, for example, can- 





not be sued in its own courts without its con- 
sent; but is it powerless to consent to such 
suits by financial corporations of its own crea- 
tion except upon condition that it extends a 
similar privilege to competing national banks? 
Legislation requiring all residents of a state 
to deposit their funds only in state institutions 
would undoubtedly be bad against federal leg- 
islation to the contrary; but is it beyond the 
power of the state Legislature to subject public 
moneys—state, county or municipal—to such a 
restriction? A state may not unconditionally 
require private debts to be paid only in gold 
and silver; but, in the exercise of its sovereign 
power of taxation, it may limit the payment of 
taxes to gold and silver, if it sees fit, in spite 
of a federal law making currency a legal tender, 
and, as this court has said: 

“It is not easy to see upon what principle 
the national Legislature can interfere with the 
exercise, * * * of this power.’ Lane County 
v. Oregon, 7 Wall. 71, 77 (19 L. Ed. 101). 

In my opinion, the exercise of the powers 
conferred upon trust companies by the legis- 
lation here under review is governmental in its 
nature; and the fact that the statute discrim- 
inates in that matter against national banks 
(as also it does against state banks) is a neg- 
ligible incident, which does not affect the valid- 
ity of the statutory limitation. 

The probate courts of a state have only such 
powers as the state Legislature gives them. 
They are wholly beyond the jurisdiction of Con- 
gress, and it does not seem to me to be within 
the competency of that body, on any pretext, 
to compel such courts to appoint as executor or 
administrator one whom the state law has de- 
clared shall not be appointed. 

The particular invasion here sanctioned may 
not be of great moment; but it is a precedent 
which, if carried to the logical extreme, would 
go far toward reducing the states of the Union 
to the status of mere geographical subdivisons. 
The case is one, to use the phrase of Mr. Jus- 
tice Brewer in Fairbank v. United States, 182 
U. S. 283, 291, 292, 21 Sup. Ct. 648, 45 L. Ed. 
862, for the application of the maxim, “obsta 
principiis, not de minimis non curat lex.” 

I am authorized to say that Mr. Justice Mc- 
REYNOLDS concurs in this dissent. 


NOTE—Power of National Bank to Act as Ex- 
ecutor.—The reported case reversed the decision of 
‘the Missouri Supreme Court in the same case (257 
S. W. 784), which held that under the Federal Re- 
serve Act, § 11 (k), as amended by Act Cong. 
Sept. 26 1918. § 2 (U. S. Comp. St. Ann. Supp. 
1919. § 9794[k]), authorizing national banks to act 
as executors when not in contravention of state or 
local law, and when similar state institutions, in 
ccompetition with national banks, are permitted to 
so act, and Rev. St. 1919, § 11801, subds. 5, 8, 9, 
and sections 11802, 11838, authorizing trust com- 
panies to act as executors. and in view of the 
failure of the statutes of the state to give sucn 
authority to state banks, national banks in Mis. 
souri have no power to act as executors. 
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1. Aliens—Quota Law.—A child under 16, com- 
ing to join her father, an Armenian domiciled in 
the United States, is not exempt from the pro- 
visions of the Quota Law by section 3, providing 
that children under 16, unaccompanied or not 
coming to a parent, should be excluded, notwith- 
standing a departmental rule providing that the 
board shall admit when it is satisfactorily shown 
that an otherwise admissible child is going to one 
or both of its parents.—United States v. Curran, 
U. S. D. C., 297 Fed. 470. 


2.—wWife.—Where an alien laborer, who at the 
time of his first entry was not within any of the 
classes excepted from exclusion under Immigra- 
tion Act 1917, § 3 (Comp. St. 1918, Comp. St. Ann. 
Supp, 1919, § 4289%b), or Quota Law, § 2 (4d), 
being (Comp. St. Ann. Supp. 1923, § 4289%4a), after 
living in the United States about two years re- 
turned to Italy, and there married an excluded 
alien, and thereafter returned to the United States, 
held, that unless he was returning from a tempor- 
ary visit abroad, his wife could not subsequently 
enter; the quota of Italy being full.—United States 
v. Curran. U. S. D. C., 297 Fed. 468. 


3. Attorney and Client—Lien.—To secure pay- 
ment for past services, discharged attorney has 
general lien for entire balance of account on all 
client’s papers, securities or moneys in his posses- 
sion, and charging lien on client’s cause of action 
for services rendered in particular action or pro- 
ceeding.—Robinson v. Rogers, N. Y., 143 N. E. 647. 


4. Bailment—Repairs Without Authority.—Plain- 
tiff who stored coat with defendant, who repaired 
coat without authority from plaintiff, could re- 
cover the coat without deduction for the increased 
value, if any.—Koenig v. Leppert-Roos Fur Co., 
Mo., 260 S. W. 756. 


5. Banks and Banking—Foreign Accounts.—If 
plaintiff proves a breach of an agreement, made 
July 17, 1917, with a New York bank to open an 
account for him in a Russian bank, and to credit 
thereto amount paid to it in New York, plaintiff is 
entitled to damages.—Bykowsky v. Public Nat. 
Bank, N. Y., 204 N. Y. S. 385. 


6.——Knowledge of Director.—The knowledge of 
a director cannot in law be attributed to the bank 
where at the time of the transaction he was not in 
any way engaged in the bank’s business or acting 
in its behalf.—Ticonic Nat. Bank v. Fashion Waist 
Shop Co., Me., 124 Atl. 308. 





7.—President Loans.——Where a bank took 
notes of a firm of which the bank's president was 
a member, and, after the president and another 
member had retired from the firm, its debts being 
assumed by the remaining member, the bank ac- 
cepted renewal notes from the latter, such renewal 
could only have the effect of releasing the president 
and the other member when treated as a ratifica- 
tion of what the president did in deaiing with the 
debts of the firm, and a full knowledge of such 
dissolution of the firm and its incidents was neces- 
sary to such ratification.—First State Bank & 
Trust Co. v. Davidson, Tex., 260 S. W. 922. 


8.—Stock.—A subscriber for- unissued bank 
stock, under a contract providing for the deposit 
of the purchase price in a special account to the 
credit of the subscriber until all the proposed stock 
should be subscribed and paid for, who, on failure 
of bank to obtain subscriptions for and to issue 
the proposed increase of stock, received stock of 
an old issue, had no preferential claim as against 
the receiver of the bank as the representative of 
the depositors and general creditors.—Cattell v. 
Denver State Bank, Colo., 225 Pac. 271. 


9. Bankruptcy—Creditors’ Meeting.—Where cor- 
porate assignee of a lien against bankrupt’s prop- 
erty failed to appear at a creditors’ meeting to con- 
sider sale of bankrupt’s property free of liens, 
though it had notice thereof, and thereafter by 
mistake its name was not included in trustees’ 
petition for reference of a compromise agreement, 
or in the schedule of distribution, and trustees 
erroneously paid the amount of such lien to as- 
signor and a subsequent assignee, held that it was 
assignee’s duty to appear and protect its own in- 
terests, and it was precluded from asserting its 
claim against trustees.—In re Thompson, U. S. C. 
C. A., 297 Fed. 50. 


10.——Expenses.—Under section 64b (1) of the 
Bankruptcy Act (Comp. St. § 9648), read in con- 
nection with section 2 (3), being Comp. St. § 9586, 
all-expenses incident to a receivership in bank- 
ruptcy, including a landiord’s claim for use and 
occupancy by the receiver, take precedence over 
the expenses of the trusteeship and the petitioning 
creditors.—In re Erlich, U. S. D. C., 297 Fed. 327. 


11.——Lien.—An execution creditor, whose execu- 
tion was a lien on personal property of the debtor 
under the state statute, but who for six years 
caused no levy to be made on certain property, 
which in the meantime was sold by debtor to 
bankrupt, and passed into the hands of his trustee, 
held not entitled to assert his lien as against the 
trustee, on the ground that he did not previously 
know that his debtor had owned the property, in 
view of Bankruptcy Act, § 47, as amended (Comp. 
St. § 9631).—In re E. Bean & Son Co., U. S. D. C., 
297 Fed. 476. 


12.——Where the legal title to property remains 
vested in bankrupt until within four months of 
bankruptcy, though subject to an equitable lien 
created by an agreement, made prior to the four- 
month period, to give a mortgage thereon, under 
U. S. Comp. St. § 9644b, the title passes unincum- 
bered for the benefit of creditors, and a mortgage 
executed within the four-month period, pursuant 
to such an agreement, is voidable by trustee.—In re 
Traut’s Estate, U. S. C. C. A., 297 Fed. 458. 


13.—Mortgage Lien.—A court of bankruptcy is 
without power to restrain further prosecution of a 
foreclosure suit begun prior to the filing of the 
petition in respect of a mortgage lien created more 
than four months prior to the filing of the petition. 
on re Iroquois Utilities, U. S. C. C. A., 297 Fea. 


14.——Referee.—Court did not err in denying a 
motion to disqualify referee in bankruptcy, on the 
ground that he and the attorney for the trustee 
were law partners; it appearing that the attorney 
for the trustee was appointed at the request of all 
the parties who moved to disqualify the referee, 
that it was agreed between the partners that the 
referee was not to share in the fees of the attor- 
ney for the trustee, and that the attorney had 
ceased to represent the trustee and neither of them 
had been guilty of any misconduct.—Anchor Grain 
Co. v. Smith, U. S. C. C. A., 297 Fed. 204. 
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15. Bills and Notes—Agency.—A dealer in auto- 
mobiles employs an agent to sell automobiles at 
specified prices in a given territory under a con- 
tract whereby the agent agrees to pay cash for all 
cars when delivered to him; the agent sells and 
delivers to a customer a car, accepts a cash pay- 
ment and a note for the balance, reserving title to 
the car until full payment is made, under a writ- 
ten conditional sales contract; the agent, after the 
note is endorsed by himself and the dealer, has 
it discounted at a bank, the proceeds placed to 
his own credit, and he pays the purchase price to 
the dealer, less his commissions; the agent, being 
compelled by the bank to pay the note, cannot re- 
cover the amount thereof from the dealer.—Ford v. 
Moreland, W. Va., 122 S. E. 652. 


16.——Guardian.—Ordinarily an obligation made 
by a person to whose name is added therein the 
word “guardian” is the individual undertaking of 
such person; and where notes are made payable to 
him, with this word following his name, they are 
due to him in his individual capacity; and the ad- 
dition of the word “‘guardian’’ to the name of the 
obligor in the bond for title, or to the payee in 
notes given for the purchase money of lands em- 
braced in such bond, may, as between the parties, 
be treated as descriptio personae, and such bond 
will be treated as the individual obligation of the 
maker, and such notes will be held payable to 
the payee therein individually. 


(a) But while this is so, if a father undertakes 
to sell land of his minor children as their guardian, 
when he is in fact only their natural guardian, 
and without authority to sell the same, his chil- 
dren, in an action to recover their interests in such 
land, can show this state of facts in order to de- 
feat the title of the vendee. The bond for title of 
the father in the form aforesaid, and notes given 
by the purchaser for the purchase money, payable 
as aforesaid, were competent evidence to establish 
the contention of the plaintiffs that their father 
was acting in their behalf in making the sale to 
the defendant, and that the defendant so treated 
ag gegeraenmcealiinareas v. Hunnicutt, Ga., 122 S. 


17.—wWaivers.—A waiver in the body of a note 
to the effect that the drawer waives presentment 
for payment, protest, notice of protest, and non- 
payment does not include the indorser upon the 
note.—Farmers’ & Merchants’ State Bank v. H. E. 
Behrens Mfg. Co., N. D., 198 N. W. 467. 


18. Carriers—Passenger.—Where passenger tak- 
ing train directed was told by fare collector to get 
off when train stopped. and take a train behind, 
but stop was not at station. and, after going to 
station, he was told by policeman, who stated he 
was in charge, that train following stopped at 
place where first train stopped, and plaintiff re- 
turned there and was injured while attempting to 
— . a a —_ as passenger continued.— 

avis v. entra onstruction Cor i 
124 Atl. 396. ee ee 

19. Constitutional Law—Attorneys.—The occuv- 
pation of attorneys at law is not subject to regula- 
tion or supervision under the police power; it being 
neither demoralizing, dangerous to the public, nor 
threatening to its health or safety.—McCarthy v. 
City of Tucson, Ariz., 225 Pac. 329. 


20.——License.—Laws Or. 1923, p. 232, prohibiting 
the issuance of a license to any person not a citizen 
of the United States to engage in the business of 
conducting a pool or billiard hall, held within the 
police power of the state and not in violation of 
any constitutional right of aliens.—Anton v. Van 
Winkle, U. S. D. C., 297 Fed. 340. 


21.——Net Container Act.—It being impossi- 
ble under Net Container Act, penalizing failure 
‘plainly to mark on packages of food stuffs, of- 
fered for sale, the net weight thereof, to deter- 
mine who are guilty under its forbiddances, 
since corporations, associations and joint-stock 
companies, named therein could not be brought 
before the courts in person and prosecuted for 
violations of the act, it is therefore unreason- 
able, indefinite and of doubtful construction, 
and its material parts unintelligible, harsh, op- 
pressive, incapable of enforcement, and invalid 
as depriving citizens of property without due 
process.—Overt v. State, Tex., 260 S. W. 856. 





22.——Public Service Commission.—Order of 
Public Service Commission, under Barnes’ Code 
W. Va. 1918, c. 15 O, § 4, directing raiuway com- 
pany to construct and maintain a roadway for 
vehicles for convenience of patrons hauling 
freight across its track, held not unreasonable, 
arbitrary, or repugnant to due process and equal 
protection clauses of Fourteenth Amendment.— 
Norfolk & W. Ry. Co. v. Public Service Com- 
mission, U. S. S. C., 44 Sup. Ct. 439. 


23. Corporations—Fraud.—In an action on notes 
given in payment for stock to a corporation or- 
ganized to manufacture and sell radio sets defend- 
ant’s evidence tending to show a scheme to foist 
worthless stock upon investors, and inadequacy of 
consideration, held admissible to show fraud and 
sg . consideration.—Reiter v. Pollard, Colo., 225 

‘ac. 


24.—Merger.—The merger of one corporation 
with others worked a dissolution of the first within 
stock certificates providing that, on the ‘‘dissolu- 
tion of the company, the preferred stock shall be 
first paid and redeemed at its par value in prefer- 
ence to the common stock.’’—Petry v. Harwood 
Electric Co., Pa., 124 Atl. 302. 


25. Stock Purchaser.—Where a contract, made 
by the purchaser of all the stock of a corporation, 
provided that. if a particular lease held by the 
corporation should be extended on a satisfactory 
basis, an additional amount would be paid by the 
corporation, and a new lease was accepted in 
place of an extension, and its benefits received dur- 
ing its whole term, held that a finding that the 
extension was made on a satisfactory basis was 
— v. Wilbur, Mo., 260 S. W. 


26. Courts—Jurisdiction.—A claim of sovereign 
immunity by defendant does not present a question 
of federal jurisdiction, within Judicial Code, § 238 
(Comp. St. § 1215), relating to direct writs of 
error from Supreme Court to District Court.— 
Transportes Maritimos Do Estado v. Almeida, U. 
S. S. C., 44 Sup. Ct. 449. 


27. Criminal Law—Search and Seizure.—Testi- 
mony of officers that they concealed themselves near 
defendant’s house, saw defendant taking a jug out 
of a car, and when they were discovered defendant 
ran and dropped the jug. which on examination 
was found to contain moonshine whisky, held not 
to violate Const. Amend. 4, as to unlawful searches 
and seizures, or Amendment 5, as to compelling ac- 
cused to give testimony against himself, though 
officers had no search warrant and were on de- 
fendant’s land.—Hester v. United States, U. S. S. 
C., 44 Sup. Ct. 445. 


28. Frauds, Statute of—Corporation Contract.— 
Where the president, general manager. and sole 
stockholder of a corporation, in consideration of an 
agreement by creditors to refrain from closing the 
doors of the corporation by legal proceedings and 
allowing it to continue business, promised to pay 
25 per cent of the amount of their claims and take 
over the corporate business, the contract was not 
prima facie within the statute.—American Whole- 
sale Corporation v. Mauldin, S. C., 122 S. E. 576. 


29. Gaming—Money Recoverable.—In Gen. St. 
1918, § 4805, allowing recovery of money lost at any 
“game,” the word “game” includes any sport or 
amusement, public or private, including phys‘cal 
contests of man or beast, when for the purpose of 
deciding wagers, as well as games of hazard or 
skill by means of instruments or devices, and re- 
fers to any event mentioned in section 4804, hence 
money lost by wagering on a horse race is recover- 
able at law.—Sofas v. McKee, Conn., 124 Atl. 380. 


30. Good Will—Re-engaged in Business.—In a 
contract for the sale of certain personal property 
used in the conduct of a wholesale gasoline and 
motor oil business, etc., and the good will and 
trade-name of said business, wherein there is em- 
bodied a stipulation and covenant that the vendors 
“shall not enter into the same kind of similar busi- 
ness anywhere within a radius of 20 miles of At- 
lanta, Ga.,”’ the covenant must be construed as 
precluding the right of the vendor making such 
covenant to engage in or in any manner participate 
in aid of sales of gasoline and motor oils by whole- 
sale within the prescribed territory, and to pro- 
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hibit him from such sales as the employee or sales 
agent of another, as if he were the sole proprietor 
of the business in which he is in fact only an em- 
a eerie Oil C>. v. Taylor, Ga., 122 


31. Innkeepers—As Bailee.—Civ. Code, § 1860, 
relating to the liability of an innkeeper as a bailee 
or depositary for hire, does not exempt an inn- 
keeper from liability to third persons for his own 
wrongs or the wrongs of his servant committed in 
and as a part of the transaction of the business 
of the principal—Muehlebach v. Paso Robles 
Springs Hotel, Calif., 225 Pac. 19. 


32. Insurance—Accident.—If a person suffering 
from some weakness or disease subjects himself to 
corditions which would not injuriously affect per- 
sons in ordinary health, but which is dangerous to 
him, and injury results, it is not due to an “‘acci- 
dental cause.’’—Young v. Continental Casualty Co., 
S. C., 122 S. E. 577. 


33.——By-Laws.—Vernon’s Sayles’ Ann. Civ. St. 
1914, art. 4807, requires the contingency insured 
against to be definitely stated in the policy and in 
no other place, and a policy insuring against acci- 
dental death could not be avoided or affected by 
by-laws repugnant thereto in existence at the time 
of the application or subsequently adopted; in- 
sured’s agreement to be bound by the by-laws 
being referable only to by-laws legally adopted.— 
a wes < International Travelers’ Ass’n, Tex., 260 


34.——Foundation of Building.—Unless insurance 
contract indicates with reasonable certainty that 
foundation of building is not covered by insurance, 
a foundation will be deemed included in the policy, 
so that, in suit under Rev. St. art. 4874, for full face 
value of policy insuring dwelling, but not mention- 
ing foundation, excluding testimony of reasonable 
value of foundation left standing after burning of 
dwelling was error; it being question of fact 
whether the foundation was a substantial part of 
the structure as compared With the value of the 
entire building, and whether it was reasonably 
adapted for use as a basis upon which to restore 
the building.—National Liberty Ins Co. v. Dansby, 
Tex., 260 S. W. 1040. 


35.——Legal Execution.—The legal execution of 
fnsured for a crime committed by him is no de- 
fense to an action which had been in force more 
than two years on a life policy, fixed by an incon- 
testability clause, in view of Const. 1895, art. 1, 
§ 8, providing that no convictions shall work a for- 
feiture, and Civ. Code 1922, §§ 4100, 4101; recovery 
not beng contrary to public policy.—Weeks v. New 
York Life Ins. Co., S. C., 122 S. E. 586. 


36.—AMilitary Service.—A policy providing in- 
surer did not assume risk of military or naval 
service in time of war without a permit from in- 
surer, and in such case would repay only legal re- 
serve, held to limit liability for an actual risk 
relative to, or occasioned by, or incident to, mili- 
tary service in time of war only, and insurer as- 
sumed all risks of death not occasioned by mili- 
tary service.—Atkinson v. Indiana Nat. Life Ins. 
Co., Ind., 143 N. E. 629. 


37.——Other Insurance.—Insurer, by entering into 
adjustment of loss on policy with insured’s trustee 
in bankruptcy with knowledge of other policy pro- 
cured on same property, causing trustee to incur 
trouble and expense, recognizes validity of policy, 
and waives breach by reason of other insurance.— 
Royal Ins. Co. v. Eggleston, Ala., 99 So. 828. 


38.—-Stock Subscription.—A _ subscription to 
stock in reorganized corporation, formed solely to 
finance casualty corporation on verge of bank- 
ruptcy, under agreement giving reorganization cor- 
poration right to assign subscriptions, held equiva- 
lent to subscription to stock of casualty corpora- 
tion, and, on its liquidation by state insurance 
superintendent, subscriber could not offset against 
his subscription a claim for legal services to it 
notwithstanding solvency of reorganization corpo- 
ration.—Stoddard v. Guy, N. Y., 204 N. ¥. S. 371. 


39.——Theft.—Where -a mortgagor of a car of 
which plaintiffs were mortgagees loaned it to an- 
other, and while the car was in the possession of 
such bailee a third party obtained the car under a 





false statement that he had authority from the 
owner to take it, and the car was injured while in 
the possession of such third party, held, that the 
act of the third party was a theft within a policy 
of insurance; the word “theft” having a very gen- 
eral meaning.—James v. Phoenix Assur. Co., Colo., 
225 Pac. 213. 


40. International Law—Insurance Contract.—The 
Russian ukase of October 29, 1916, declaring con- 
tracts between Russian and German subjects can- 
celed and commercial intercourse prohibited, held 
not to terminate a contract between a concern in 
New York and one in Germany acting as agents 
for a Russian insurance company; a decree of a 
sovereignty being local, and not extending beyond 
its territorial limits.—Second Russian Ins. Co. v. 
Miller, U. S. C. C. A., 297 Fed. 404. 


41. Intoxicating Liquors—Intent.—It is the com- 
mission of the act of manufacturing intoxicating 
liquor that is punishable under the statute, and not 
the mere intent to do so or preparation therefor.— 
Schmidt v. State, Tex., 260 S. W. 848. 


42..—-Manufacture.—Mere presence at a still 
then being operated, without some evidence to con- 
nect with its operation, either directly or indirectly, 
is insufficient upon which to base a conviction for 
attempting to manufacture intoxicating liquors.— 
Medders v. State, Ala., 99 So. 776. 


48. Licenses—Sell to Securities.—Since Laws 
1917, c. 202, was passed for protection from sale of 
worthless securities, and sale only is penalized, if 
plaintiff paid money in purchase of securities under 
prohibited contract, defendant cannot set up title 
to money under such contract, and plaintiff may 
recover money paid, without proof of defendant’s 
bad. faith or lack of value in securities if he re- 
turns them.—Karamanou v. H. V. Greene Co., N. 
H., 124 Atl. 373. 


44._—_Telephone.—Act Gen. Assem. Del. Anril 7. 
1913 (27 Del. Laws, c. 205), § 1. amending Wilming- 
ton City Charter, § 80, authorizing assessment of 
telephone lines at not less than $6,600 and not 
more than $7.300 for each mile of street used, held 
a valid provision for assessment for privilege of 
using streets.—New York, Philadelphia & Norfolk 
Telegraph Co. v. Dolan, U. S. S. C., 44 Sup. Ct. 450. 


45. Master and Servant—Packer.—A meat 
packer, who continually permitted fat and refuse 
to remain on floor, and when warned by inspector 
to discontinue practice attempted without effect 
to impose duty on workmen, held negligent, and 
fellow-servant rule and doctrine of assumption of 
risk were inapplicable.—Soltesz v. J. H. Belz Pro- 
vision Co., Mo., 260 S. W. 990. 


46. Municipal Corporations—Dogs.—A request for 
instruction that where a dog, in apparent posses- 
sion of his faculties, is killed by an automobile. 
there is no liability, as driver has a right to rely 
on the presumption that the dog will get out o1 
the way, held properly refused, as liability for 
negligence is tested by application of the standard 
of due care, untrammeled by presumptions of any 
kind.—Sanders v. Hayes, S. C., 122 S. E. 572. 


47. Regulate Traffic.—A municipal corporation 
under its general powers has the right to make dis- 
tinction between automobile operators who use the 
streets for ordinary purposes. and those using them 
in pursuit of their occunation or business. such as 
jitney bus operators.—Ex Parte Polite, Tex., 260 
S. W. 1048. 

48.—Restrictions on Property.—A village ordi- 
nance restricting use of property must comply with 
Village Law, § 89, subd. 30, added by Laws 1921, c. 
464, requiring division of village into districts, and 
regulations for each district, in accordance with a 
well-considered plan.—Harris vy. Village of Dobbs 
Ferry, N. Y., 204 N. Y. S. 325. 

49.——Street Car Passenger.—In an action for in- 
juries sustained by plaintiff when struck by de- 
fendant’s automobile, evidence that plaintiff, hav- 
ing just alighted from a street car, stood in the 
street with other passengers and was unaware of 
the approach of defendant’s automobile until it was 
right on her and so close to her that she was 
unable to extricate herself from her dangerous 
position, and that she was struck by defendant’s 
automobile and dragged some 25 or 30 feet, held 
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sufficient to go to the jury under the humanitarian 
a - lara v. Messerschmidt, Mo., 260 S. 
4. 


50.—Street Traffic.—Where plaintiff's decedent 
riding motorcycle collided with defendant’s truck 
and was killed, act of deceased in coming out of 
quiet street into much-traveled one and, without 
looking or giving warning, turning suddenly into 
path of truck which had turned to left to pass 
vehicles in front, was negligence barring recovery. 
—Moore v. Liddell Bros. Candy Co., La., 99 So. 856. 


51. Negligence—Human Agency.—A strong wind 
held not an act of God if it seizes upon a fire al- 
ready started by a human agency and causing the 
injury alleged; an act of God being an occurrence 
happening without the intervention or concurrence 
of any human agency.—Dippold v. Cathlamet Tim- 
ber Co., Ore., 225 Pac. 202. 


52.——Notice.—One, who on entering store ob- 
served slippery condition of sloping tile entrance 
and crack therein, and who shortly thereafter was 
injured while passing out of store through same 
entrance without looking at the floor, was guilty 
of contributory negligence.—Mullen v. Sensenbren- 
ner Mercantile Co., Mo., 260 S. W. 982. 


53. Nuisance—Oil Pipe Lines.—Though the busi- 
ness of transporting oil through pipes across the 
state has legislative approval, it is not a lawful 
business lawfully conducted where it is negligently 
conducted.—Indiana Pipe Line Co. v. Christensen, 
Ind., 143 N. E. 596. 

54. Principal and Agent—Bailments.—Where as- 
signor of bailment lease of a motor truck, acting 
as agent of assignee in reclaiming possession from 
bailor, placed it on sale in its place of business, 
where it was sold to defendant for cash, but the 
proceeds were not remitted to assignee, held that 
while placing the truck in assignor’s salesroom 
where assignor was engaged in buying and selling 
trucks would not estop assignee to assert title, 
such fact, coupled with evidence from which 
agency could be predicated, was sufficient to pro- 
tect defendant as an innocent purchaser.—Com- 
mercial Motors Mortgage Corporation v. Waters, 
Pa., 124 Atl. 327. 

55. Railroads—Inspection of Cars.—In a suit for 
penalty for using cars with defective safety appli- 
ances, it is no defense that, by reason of a strike 
and state of violence approaching war. inspection 
and repair of cars was impossible.—United States v. 
Western & A. R. R., U. S. D. C., 297 Fed. 482. 


56.——Signals.—In an action for the negligent 
operation of a railroad because of failure to give 
the statutory signals, the circumstance that dece- 
dent’s mutilated body was found four feet beyond 
a railroad crossing does not, in the absence of any 
other evidence, permit an inference by the jury 
that he was injured by an engine or car while 
upon such crossing.—Olsen v. Erie R. Co., N. J., 
124 Atl. 367. " 


57. Sales—Delivery.—Where specific chattels are 
sold under a contract that the consideration named 
is to be paid in cash “upon arrival of these timbers’”’ 
on the side track at the purchaser’s plant, and 
such timbers are there unloaded by the purchaser, 
but not further appropriated to his use, there is 
no absolute or unconditional delivery thereof, and 
in the absence of waiver of payment the property 
does not pass until the price is paid.—Rehr v. 
Trumbull Lumber Co., Ohio, 143 N. E. 558. 

58.——Representations.—If seller’s agent obtained 
contract or order by falsely representing that it 
contained a price decline protection provision so 
that buyers signed without reading, buyers would 
not be bound if they rescinded upon discovery of 
falsity of representations.—Roth Shoe Mfg. Co. v. 
Kartus, Ala., 99 So. 772. 

59.——wWrritten Order.—The fact that one who 
gives a written order for the purchase of goods is 
at the time busy because of waiting customers is 
not a sufficient justification for his signing it with- 
out reading, in reliance upon the statement of the 
salesman that it contains various oral agreements 
concerning making the purchase contingent upon 
acts to be done by the vendor, where the writing 
is so brief that a mere glance would disclose that 
it did not contain anything beyond the date, the 
names of the parties, the description and price of 
the property, and a direction to ship by car to the 





point named, at a stated time.—Western Tractor 
Equipment Co. v. Ayers, Kan., 225 Pac. 115. 


60. Street Railroads—Automobile Standing Still. 
—It was negligence sufficient to constitute cause of 
action for a street car to run into an automobile 
which had been standing on the track for two 
minutes behind another standing street car.—State 
v. Trimble, Mo., 260 S. W. 746. 


61. Taxation—Collector’s Duty.—That a tax col- 
lector’s bond requires him to collect all the taxes 
“on his duplicate,’’ does not render him liable for 
“exonerations” and ‘abatements’ remitted by the 
taxing power, since he could assume that it acted 
within fts scope of authority.—Borough of Dun- 
more v. Dempsey, Pa., 124 Atl. 347. 


62. Witnesses—Attorneys.—The terms of section 
11494. General Code, preventing an attorney from 
testifving concerning communications made to him 
by his client in that relation, or concerning his 
advice to the client, preclude him, in a proceeding 
to contest the will or codicil of his client. from 
testifying to matters which he must necessarily 
have learned by communications from his client, 
and to matters that relate directly to communica- 
tions made and advice given while the relation of 
attornev and client existed. He is not, however. 
precluded from testifying, the same as any other 
witness might, when he is a subscribing witness 
to snech will or codicil.—Collins v. Collins, Ohio, 
143 N. E. 561. 


&3.——Attornevs.—Under Civil Practice Act, 88% 
353, 354. an attornev who prepared a will, but who 
was not a subscribing witness, is not prohibited 
from testifving to the fact of his employment, nor 
from identifying the instrument as the will pre- 
pared.—In re Carter’s Will, N. Y., 204 N. Y. S. 393. 


64. Waters and Water Courses — Available 
Money.—Clause in contract providing that con- 
tractor should not be required to do any work for 
which money to pay the same had not first been 
made available by proper levy and collection of 
taxes and set aside in a fund provided by the 
treasurer’s office for that purpose did not require 
an irrigation, district to have or retain in any fund 
money to pay for work which contractor refused 
to do and which abandonment of the contract made 
it impossible for him to do, especially since the 
amount to be retained could not be ascertained 
until the work was done.—Aetna Casualty & Surety 
Co. v. North Sterling Irr. Dist., Colo., 225 Pac. 261. 


65. Warehousemen—Safe Deposit Boxes.—As to 
contents of safe denosit boxes in bank’s safe denosit 
vault. bank is bailee for hire, bound to use ordinary 
eare in safeguarding pronerty.—Webber v. Bank of 
Tracy, Calif., 225 Pac. 41. 


66. Workmen’s Compensation Act—Independent 
Risk.—Where a brakeman and fireman exchanged 
rositions to equalize the hardships of stormy 
weather, the engineer consenting, death of the 
brakeman, in a collision, while acting as fireman. 
was not compensable as caused by injury ‘“‘in the 
course of employment” within Industrial Act as 
understood at common law; the storm not con- 
stituting an emergency justifying the exchange.— 
Utah Copper Co. v. Industrial Commission, Utah. 
217 Pac. 1105. 


67.—Public Officers.—A city fireman, instead of 
being considered a city employee within the In- 
dustrial Insurance Act, is in fact a public officer 
and engaged in a governmental duty.—Johnson v. 
Pease, Wash., 217 Pac. 1005. 


68.——-Within Act.—A hospital interne, under 
duty to render any service, administrative or medi- 
cal, exacted by the hospital through its adminis- 
trative agents, held an “‘employee’”’ within Work- 
men’s Compensation Act while performing an 
autopsy under the hospital superintendent's direc- 
tion, and entitled to compensation for blood poi- 
soning, though he received no money, but only 
lodging, board and uniforms for his services, such 
recompense being ‘“‘wages,’’ defined by section 3, 
subd. 9.—Bernstein v. Beth Israel Hospital, N. Y., 
140 N. E. 694. 








